CENTER FOR JUSTICE
DEMOCRACY

Vol. 11 July 2004

Center for Justice &
Democracy
80 Broad St.
17" Floor
New York, NY 10004
Ph: 212.267.2801
Fx: 212.764.4298
e-mail:
centerjd@centerjd.org
web: centerjd.org

"Fighting to
protect the right
to jury trial and
an independent judiciary for
all Americans."

© Copyright 2004, Center for
Justice & Democracy. All rights
reserved. No part of this report
may be reproduced without
permission of the Center for
Justice & Democracy.

WHITE
PAPER

SMALL BUSINESS AND “TORT REFORM”:
MUCH ADO ABOUT NOTHING

By Joanne Doroshow, Executive Director

INTRODUCTION

On March 30, 1999, the Business Council of New York State held a
conference for hundreds of small business owners at which some of New
York’s top political leaders spoke, including New York’s Governor,
Senate Majority Leader, and Assembly Speaker, and the principal sponsor
of broad “tort reform” legislation then being considered by the New York
State legislature. “Tort reform” was a hot issue in New York, being
touted by corporate lobbyists as critical for the small business community
and crucial to improving New York’s upstate economy. So one might
expect some discussion about it from politicians trying assist the small
business community. Yet not a single speaker even mentioned the issue
of “tort reform” at that conference.

In May 1999, following passage of severe “tort reform” legislation in
Florida, Enterprise Florida, a private-public partnership that works to
bring out-of-state companies to Florida, told the Miami Daily Business
Review, “*tort reform’ was never a big priority for the group.... The
litigation environment isn’t an issue that companies look at ‘on a day-to-
day basis’ in deciding whether to relocate. If it were a frequent question,
we would have been more active on this bill.”

If you listen to the rhetoric of “tort reform” advocates today, they claim
that lawsuits by consumers are creating economic “crises” that are wiping
out small businesses. They tell legislators that “tort reform” legislation is
needed for small businesses to survive. But as the two examples above
illustrate, the notion that lawmakers must restrict the rights of injured
consumers in order for small businesses to grow or even survive in this
country is one of the most sensationalized fictions driving the “tort
reform” movement today.



The actions of those savvy New York politicians and the folks at Enterprise Florida reflected
exactly what internal business surveys have consistently shown for years: when it comes to this
country’s business climate, liability issues rank far below other matters of greater importance,
like workforce, healthcare and a range of tax and regulatory issues. In fact, in the National
Federation of Independent Businesses (NFIB)’s most recent poll, the issue “Cost and Frequency
of Lawsuits” is ranked 64th (out of 75) of issues that are important to small businesses." Some
problems that businesses considered to be of greater concern were:

Traffic, Parking, Highways (61st)

Anti-Competitive Practices, e.g. Price Fixing (54th)

Handling Business Growth (47th)

Using Computer(s), the Internet or New Technology Effectively (45th)
Locating Business Help When Needed (39th)

Whereas groups like the NFIB and the U.S. Chamber of Commerce have all made “tort reform”
one of their top legislative priorities at the federal and state level, survey after survey shows that
their members believe other issues are far more pressing for their own survival and growth.
Businesses virtually always put “lawsuits” or “liability” toward the bottom of their list of
concerns, if they mention it at all. (Some of these surveys are mentioned at the end of this
testimony, Appendix A.) Moreover, while NFIB lobbyists are saying one thing, their own
research says another, to wit:

Job creation plans continue to exceed the high points of expansions in the 1980s and
early-to-mid 1990s. Job openings are high, profit trends are favorable and capital
spending is solid.... “Sales were strong, so inventory was taken off the shelves as fast as
owners put it out,” said NFIB chief Economist William Dunkelberg.... [R]eports of
favorable profit trends remain the best since 2000.2

THE FLAWED TILLINGHAST AND U.S. CHAMBER OF COMMERCE REPORTS

Every year, an insurance industry-consulting firm, Tillinghast-Towers Perrin,® estimates what it
calls the overall annual “cost” of the U.S. tort system. In its 2003 report, Tillinghast put this cost
at $129 billion for “Commercial Lines.”™ This year, the U.S. Chamber of Commerce issued a
report entitled “Liability Costs for Small Businesses” that claimed to breakdown Tillinghast’s
estimate among businesses of varying sizes and finding that “the tort liability price tag for small
businesses in America is $88 billion a year.” This figure is fallacious.

First, the basic methodology behind this number is severely flawed. Tillinghast’s numbers do
not examine jury verdicts, settlements, lawyers’ fees or any actual costs of what might generally
be considered the legal system. Rather, Tillinghast’s numbers were calculated from total liability
insurance premiums, primarily as reported by the insurance reporting firm, A.M. Best, as well as
Tillinghast’s own “internal” sources.
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Each year, consumer groups and many academics have criticized this methodology.® In January
2004, Americans for Insurance Reform, a coalition of over 100 public interest groups from
around the country, provided a detailed analysis of why Tillinghast’s numbers are wrong, and are
inappropriate for demonstrating either total costs of the U.S. tort system, or cost trends over
time."

The Chamber’s report is based entirely on Tillinghast’s figures.” In fact, it appears that any
figures that they found differing from Tillinghast’s numbers were then “scaled” so they would
equal Tillinghast’s.® Here are just some of the problems:

The definition of “tort liability costs™ is incorrect. The “tort system costs” identified by the
Chamber and Tillinghast are calculated by including the immense costs of operating the wasteful
and inefficient insurance industry. Fully 21 percent of so-called “liability” costs are what
Tillinghast calls insurance industry “overhead” (e.g. salaries of executives, rent and utilities for
insurance company headquarters, commission paid to agents, advertising and other acquisition
costs).” And on top of that, it also includes costs like commercial auto insurance liability claims
for fender benders, for which policyholders pay insurance premiums, the vast majority of which
are settled without any attorneys being hired or anyone being sued. Thus, the Chamber’s
analysis is of a system it calls the “tort” system, but which is, in fact, vastly larger that the actual
tort system.

Tillinghast uses distorted, and unverifiable, facts. Throughout its report, Tillinghast makes
unfounded assumptions, adjusts figures without any basis, and fails to provide explanations or
sources. On the rare occasion when it does provide “sources,” they include such impossible-to-
verify citations as “internal Tillinghast Reviews,”*? “internal Tillinghast study,”** “Tillinghast-
Towers Perrin’s internal database,”* “various studies published by Tillinghast and Conning &

Company,”*? and “our best estimate.”**

For example, it attributes 21 percent of so-called “tort” costs to “administration,” or insurance
industry “overhead.” As explained above, it is wrong to call this a “tort” cost, but also, the
number itself is not verifiable."> As another example, Tillinghast simply adds into its “estimate”
of total tort costs an additional 32 percent (in 2002) of the expense of the entire liability
insurance industry, to cover what it guesses to be “self- (un) insured” costs. While it is true that
self-insurance is a growing percentage of the entire system, Tillinghast neither explains the basis
of its estimates nor makes any adjustment to reflect the greater efficiencies of self-insurance
programs. Tillinghast apparently assumes that the self-insurance system requires the same
inefficient delivery system as the insurance industry, which is untrue. By using this device,
Tillinghast overstates the costs of the tort system significantly.

The Chamber and Tillinghast do not measure the countervailing costs saved by the tort
system; nor do they place any value on the rights granted to all Americans by the tort
system itself. Any analysis of tort system costs must consider the countervailing benefits of the
legal system, which pays people for real damages that must be repaid in some way. If someone
is brain damaged, burned, or rendered paraplegic as a result of the misconduct of another but
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cannot obtain compensation from the culpable party through the tort system, he or she may be
forced to turn elsewhere for compensation, such as to taxpayer-funded health and disability
programs. In other words, the costs of injuries are not eliminated, but merely shifted onto
someone else, such as the taxpayer.

Moreover, the tort system provides the financial incentive for companies and institutions to act
more safely. The Chamber entirely ignores this point, failing to take into account the amount of
money that the tort system saves the economy in terms of injuries and deaths that are prevented
due to safer products and practices, wages not lost, health care expenses not incurred, and so on.

Finally, the right of injured people to sue and collect compensation from the perpetrators of their
harm is one of the great achievements of American democracy. In our system, the poorest and
most vulnerable, including those in need of medical care, the disrupted families of injured
children or people who have suffered violations of their fundamental rights, can hold the largest
wrongdoer accountable for causing harm. This is a precious and priceless right, the value of
which the Chamber and Tillinghast entirely overlook in their reports.

Small businesses are being price-gouged by the profiteering insurance industry. In the
NFIB’s most recent survey poll, the issue “Cost and Availability of Liability Insurance” ranked
as number 2 in importance by small business owners. The ranking of this issue increased from
13th in the 2000 survey. More than 30 percent of owners regard it as a critical issue, compared
with 11 percent in 2000—a three-fold increase.*

Well, no wonder. This country has been in a “hard” insurance market since 2001. Itis
remarkable that Tillinghast and the Chamber would issue reports on tort costs for small
businesses without even mentioning the well-known insurance cycle, which results in cost
increases having nothing to do with the tort system — and cannot be solved by restricting victims’
rights.

Insurance is a cyclical business. Its costs are cyclical as well. Three times in the last 30 years,
insurance policyholders have experienced particularly large and sudden rate hikes. This is
typical of what policyholders experience during the so-called “hard market” part of the insurance
industry’s cycle. The cause of the hard market is always the same: a drop in investment income
for insurers compounded by underpricing in prior years. When investment income drops,
insurers always respond the same way: by reducing coverage, canceling polices and/or raising
premiums, often dramatically. Since 2001, we have been in a “hard market” period, but it is
ending now.

In conducting any evaluation of insurance industry costs, it is critical to take into consideration
the insurance cycle and insurer accounting practices, particularly over-reserving, during the hard
market. Yet these reports fail to mention it or even take note of the insurance cycle at all, even
though it is the best explanation for many of the findings Tillinghast seeks to blame on rising tort
costs.”” This omission seems particularly conspicuous because in other Tillinghast publications,
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the company not only acknowledges the cycle, but also advises insurers on how to “ride” the
cycle to maximize profit.*®

Today, the situation for businesses has changed dramatically from even last year.
Property/casualty insurance company profits are soaring and the “hard market” is over.

Skyrocketing Profits. According to the Property Casualty Insurers Association of America and
Insurance Services Office, Inc., the property-casualty insurance industry’s after-tax net income
skyrocketed an astounding 997 percent between 2002 and 2003, to $29.9 billion.”* Those huge
profits were boosted thanks to a 10 percent increase in premiums even though losses rose just 2
percent, according to that report. Weiss Ratings similarly found that property/casualty insurers
made a profit of over $32 billion in 2003. As they put it: “Escalating premiums have caused
profits to soar.””

While small businesses have been hit with rising health insurance premiums, those insurers have
also enjoyed huge profits: up 311 percent in 2003, when they enjoyed a $30 billion profit.

Here’s a new “poll” idea for NFIB: Ask small businesses for their reaction to these skyrocketing
insurance industry profits.

The industry’s economic cycle has turned. The Council of Insurance Agents & Brokers
reports that commercial property/casualty premium increases have eased greatly or ended and
small businesses are now seeing their rates drop from the prior quarter.?

2001 4Q 2002  4Q 2003 1Q2004 2Q 2004
OVERALL RESULTS
Small Comm. Accounts  21% 8% 4% 3% -0.7%
Mid-size Comm. Accounts 32% 19% 5% 1% -2.6%
Large Comm. Accounts  36% 21% 4% -3% -5.4%
SPECIFIC LINES
Business Interruption 30% 13% 2% -1% -3.7%
Construction 46% 34% 13% 8% 4.8%
Commercial Auto 28% 18% 7% 3% 0.5%
Property 47% 21% 5% -5% -8.2%
General Liability 27% 19% 6% 3% -1%
Umbrella Liability 56% 34% 11% 4% -1.2%
Workers” Compensation  24% 21% 9% 4% 1%
D&O 32% 13% 7% 0.8%
Employment Practices 32% 10% 5% 0.5%

The most recent renewals survey by the Risk Insurance Management Society also shows a
“march to a soft market”: “Insurance buyers are seeing flat renewals or price breaks as the
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market continues to soften, a recently released survey concludes. Price declines in the second
quarter were more common than increases in every major category of coverage except workers
compensation, according to the benchmark survey by the New York-based Risk & Insurance
Management Society Inc.”

WHERE’S THE CRISIS?

During past and current liability insurance crises, the insurance industry has tried to cover up its
pricing errors by blaming juries, lawyers and the legal system for liability insurance price jumps.
Lobbyists pushing for this legislation argue about the alleged need for such legislation to limit
lawsuits by consumers, including arguments that the litigation system is “out of control” or
“broken.” There is no basis for this view.

According to the National Center for State Courts, tort filings have dropped approximately 4
percent in the last 10 years, while contract filings, which are primarily suits brought by
businesses against other businesses (and not addressed by any “tort reform” legislation), rose 21
percent.” Adjusting tort filings for population growth would show that the drop in tort cases was
even more dramatic, since total population in the states studied rose 13 percent during that time.
“Tort filings ... peaked in 1990 and have actually shown a generally downward movement since
that time.””

Moreover, according to the Bureau of Justice Statistics, in 2001, median awards to plaintiff
winners (in the 75 most populous counties), was $27,000.% That’s down from $31,000 in 1996.7
Median punitive damage awards to plaintiff winners (awarded to only 3 to 5 percent of
prevailing plaintiffs) was $25,000 in 2001, down from $38,000 in 1996.%

Moreover, while the casualty count in the workplace and marketplace runs into the billions of
dollars annually, overall, only 10 percent of injured Americans ever file a claim for
compensation, including informal demands and insurance claims. Only two percent file
lawsuits. The Rand Institute concludes that these statistics are at odds with any notion that we
live in an overly litigious society.*

In sum, all insurance industry sectors are now enjoying astronomical profits on the backs of
policyholders. Insurance rates are starting to drop due to predictable market conditions. And
new data proves, once again, that jury verdicts and lawsuit filings are dropping in the United
States. Proponents of “tort reform” legislation continue to rely on myths about litigation and its
impact on businesses to support disrupting state authority and protecting wrongdoers.

CONCLUSION
From the mid-1980s until today, the nation’s business communities -- large and small -- have

been advancing a legislative agenda to limit their liability for causing injuries. One of the
principal arguments on which they rely is that laws that make it more difficult for injured people
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to go to court (i.e., “tort reform”) are economically necessary for small businesses and for a
state’s economy. This argument is utterly groundless. Surveys show that issues such as
workforce development, healthcare and taxes are the issues businesses believe challenge their
growth and viability, not civil lawsuits.
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APPENDIX A

THE REAL CONCERNS OF BUSINESSES- NATIONAL SURVEYS

NATIONAL SMALL BUSINESS UNITED (NSBU) (CONDUCTED IN PARTNERSHIP
WITH ARTHUR ANDERSEN ENTERPRISE GROUP): SURVEY OF SMALL AND MID-
SIZED BUSINESSES, TRENDS FOR 2000.* NSBU describes itself as “the nation’s oldest
bipartisan small business advocate for small American businesses.”

Survey: Nationwide survey of small and mid-size businesses; 10,000 mailed, 557
responses.

Findings:

* When asked to name the “three most significant challenges to the future growth and
survival of their business,” the top three factors were: (1) finding and retaining qualified
employees (61 percent of respondents named this as one of their top three challenges); (2)
state and federal regulations (35 percent); and (3) economic uncertainty (29 percent).

* Other areas of concern cited were: keeping up with technology, access to adequate
capital, taxes, labor costs, healthcare insurance benefits and conducting business on the
Internet.

* Neither lawsuits nor liability laws made the list.

* Those results were consistent with earlier NSBU/Arthur Andersen surveys, which have
never deemed lawsuits a top concern.*

* Even with regard to “legislative concerns” from which respondents could choose from a
pre-defined list, healthcare reform, tax reform, capital gains tax incentives, social security
reform, estate tax repeal and payroll tax reform all outpolled “product liability/tort
reform.”

* Similarly, in 1999, 2000 and 2001, litigation was not mentioned in a list of top 10
concerns facing the small business community cited by the NSBU Small Business
Congress. While tax reform, healthcare reform, pension reform and bankruptcy reform
were placed on its legislative agenda, “lawsuit reform” was not.*

AMERICAN EXPRESS: VOICES FROM MAINSTREET SURVEY.*

Survey: July 2000 poll of small business owners; sent to 1,000 small businesses, nearly
800 responded.
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Findings:

* The survey results list the top 10 issues that are “very important” to small businesses.
Neither lawsuits nor liability laws made the list.

* Employee health care insurance ranked number one.

* Other concerns that made this list were: tax cuts/reform, improving the quality of the
workforce, reducing government regulations, availability of capital, crime, social security
reform, reducing the budget deficit, Internet security, reducing estate taxes and minimum
wage guidelines.

* These results are consistent with an earlier American Express survey, where small
businesses listed “improving schools/training young people for work” and “healthcare” as
the most important priorities, but never mentioned litigation.®

NATIONAL FEDERATION OF INDEPENDENT BUSINESSES (NFIB) EDUCATION
FOUNDATION: 2000 SMALL BUSINESS PROBLEMS & PRIORITIES.*

Survey: 75 potential problem areas were listed, and NFIB members were asked to assess
how much each actually affected their operations.

Findings:

* Interestingly, NFIB chose not to even list “lawsuits” or “liability laws” as problem areas
from which members could choose.

* The only category remotely connected to general liability was called “cost and
availability of liability insurance,” a problem for which insurance industry practices are
far more responsible than lawsuits. This issue ranked #13.

* Nearly half of all respondents rated the cost of health care insurance a critical concern.
Federal taxes on business income and finding qualified workers ranked second and third,
respectively. Three of the six most important concerns involved taxes.

* Such findings were consistent with the issues discussed in the 2000 Congressional Small
Business Summit, which focused on short-term tax relief, health care, social security,
government regulations, worker shortages and the tax code.*

NATIONAL FEDERATION OF INDEPENDENT BUSINESSES (NFIB): 2000 SURVEY
(RELEASED FEBRUARY 6, 2001).%

Survey: Survey of small business members of New York NFIB.
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Findings:

* 63 percent of respondents selected rising health care costs as one of the top three most
serious problems they face, followed by high taxes and an uncertain economy. Workers
compensation insurance costs were also mentioned.

* Neither liability laws nor lawsuits were mentioned in any materials accompanying release
of the survey.

CENTER FOR GOVERNMENTAL RESEARCH (CGR) (RELEASED BY BUSINESS
COUNCIL OF NEW YORK STATE): BARRIERS TO SMALL BUSINESS GROWTH IN
NEW YORK STATE — A BAROMETER OF OPINIONS, NOVEMBER 1998.%

Survey: Mailed to 3,600 small-to-medium sized businesses across state. About a 10
percent response rate.

Findings:

* Local property taxes were considered the most significant barrier to growth of their
business. Health care costs came second, followed by the state personal income tax,
energy costs and wage/salary costs, federal taxes, finding qualified workers, declining
population and the state sales tax. All of these outpolled liability laws, which ranked
10th.

* Nearly half the respondents claimed state taxes affected growth.” Those firms who
considered it harder to do business in New York than in any other state listed barriers to
growth as follows: (1) health care costs, (2) local property taxes, (3) the state personal
income tax, (4) energy costs and (5) federal taxes.*

NEW JERSEY

NATIONAL FEDERATION OF INDEPENDENT BUSINESSES (NFIB). 1999 NFIB/NEW
JERSEY SURVEY ON THE STATE BUSINESS CLIMATE.*

Survey: Survey of small business members of New Jersey NFIB. Respondents were
asked, “[W]hat is the number one problem facing your business today?” from the
following list: over-regulation, access to capital/loans, health insurance costs, lack of
qualified workers, property taxes, litigation/lawsuits, other insurance costs, business
taxes, other.
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Findings:

* Litigation/lawsuits tied with property taxes and “other insurance costs” for last place in
this survey. More important concerns were: lack of qualified workers (24 percent), over-
regulation (23 percent), health insurance costs (16 percent), business taxes (12 percent)
and access to capital/loans (5 percent).

* In 1998, litigation/lawsuits had also tied with “property taxes” for last place in the
rankings.

OTHER STATE NFIB SURVEYS

Quality workers and regulatory reform were the two biggest worries for Washington’s small
business owners, according to a 1999 survey of the 17,000 state NFIB members.* A 2000
survey of Oregon NFIB members found that health care costs and taxes, including the personal
income tax, capital gains tax, personal property tax and unemployment insurance tax, were the
most pressing issues for Oregon small business owners.* In a 1999 NFIB Pennsylvania study,
most business owners placed affordability of employee group health insurance and implementing
state unemployment insurance on the top of their “worry” list.*> That same year, the local
director of NFIB’s Hawalii chapter reported that 77 percent of small business owners in Hawaii
viewed taxes and fees as their greatest problems.*® When asked to weigh in on issues of concern
in 1997, Illinois NFIB members cited prevailing wages, educational funding and quality of
graduates and health insurance.*
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L NFIB, “Small Business Problems and Priorities,” June 2004, at 7-8.
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7 For example, the report notes “tort cost growth experienced in 2001 and 2002 . . . akin to what was last
experienced in the 1970s and 1980s,” but never points out that these are the three hard markets of the last
30 years, which explains the sharply rising premiums. Instead, the report goes on to list various alleged
causes for the 2001-02 growth without any mention of the cycle. Tillinghast, U.S. Tort Costs: 2003
Update 3.

' Tillinghast, Riding the Insurance Cycle, Parts 1 and 2, available at
http://www.tillinghast.com/tillinghast/publications/asp/regionpubs.asp?region=NA.
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