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READING BETWEEN THE
HEADLINES —

THE MEDIA AND JURY VERDICTS

By Emily Gottlieb*

INTRODUCTION

A principal goal of the corporate lobbies behind the “tort reform”
movement is to take compensation judgments away from civil
juries.  They seek to limit the power and authority of juries and in
some cases, to replace the civil jury system with a statutory
structure over which their political action committee money can
have more control.  Since the 1980s, when this movement largely
originated, anecdotal descriptions of a few atypical or seemingly
“crazy” lawsuits have been the cornerstone of its anti-jury
advertising and public relations campaign.

By focusing on a few rare, anecdotal cases, instead of the majority
of cases that pass through the courts each year, this campaign
feeds into a false and dangerous perception that the system is
overflowing with frivolous lawsuits.  Often such verdicts have
either been thrown out or substantially reduced by trial judges or
appellate courts, which is exactly how the system is supposed to
work.  Yet the public is given the false impression that a plaintiff
received a windfall, a defendant was financially ruined or the
system failed.

Unfortunately, the media are sometimes this movement’s
unwitting agents.  There is a natural tendency by some in the
mainstream media to publicize sensational jury awards.  This
coverage typically pays insufficient attention to the full facts of a
case and later actions by judges and appellate courts.  Repeated
headlines with million-dollar jury verdicts that grab readers’
attention inevitably give the impression that such verdicts are the
norm rather than the exception.  More often than not, articles
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emphasize the monetary aspect of cases rather than what
prompted a jury to make the award.  The severity of the harms
suffered by plaintiffs and corporate responsibility for those
injuries are often buried within the text.

Sustained attention to jury cases does not depend on whether the
parties have resolved their dispute but whether the situation
continues to unfold in a “newsworthy,” i.e., exciting, sometimes
sensationalistic way.  Thus, little if any attention is paid to the
fact that most jury awards are relatively small, that larger ones
are usually reduced on appeal or that many plaintiffs (and their
attorneys) are fortunate to see a fraction of payments owed them.

Contrary to the impression given by the coverage of many jury
verdicts, a significant body of empirical evidence supports the
view that civil juries are competent, responsible and rational, and
that their decisions reflect continually changing community
attitudes about corporate responsibility and government
accountability.  The consensus among academics, judges and
jurors themselves has always been that the system works
extremely well.

This report analyzes how the media’s reporting of jury verdicts
sometimes perpetuates the misperception that our civil jury
system is in a state of emergency.  Part I examines how the myth
of the “out of control” or “runaway” jury is a fiction fueled by
headlines.  By comparing news coverage with statistical data, we
see the extent to which the media over-represent the proportion
of disputes resolved by juries, the rate of plaintiff victories
handed down by juries, the size of typical jury awards and the
number (and median size) of jury-decided punitive damage
awards.  Part II discusses why unbalanced reporting exists and
why the public should be concerned about such errors of
omission.  Media coverage of jury verdicts is governed more by
a need to excite than to inform, assisting “tort reformers” in their
on-going quest to turn public opinion against the current civil
justice system.  Part III offers positive steps to start minimizing
the systematic distortion of jury verdict reporting.  This section
concludes that concerted action by the legal and media
communities is not only warranted but possible.

… a significant body
of empirical evidence
supports the view
that civil juries are
competent,
responsible and
rational, and that
their decisions
reflect continually
changing community
attitudes about
corporate
responsibility and
government
accountability.
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PART I:  MEDIA FICTIONS VERSUS STATISTICAL
REALITIES

To explore how the media characterize jury verdicts, and
how that characterization compares with objective data, we
analyzed various news stories and editorials.  Consistent with
our expectations, the majority of coverage echoed fictions
created by “tort reformers.”  More specifically, we
discovered that a disproportionate share of articles
misreported facts about cases or suggested the verdicts were
the result of unbridled, emotional, pro-plaintiff juries.

A.  METHODOLOGY

We searched the Internet and on-line news services for
articles and commentaries on lawsuits, juries and the civil
justice system in general.  We also examined law journals
and other periodicals for scholarly analyses of media
reporting on tort litigation.

B.  RESULTS

Our review of media sources confirms a pattern of reporting
with regard to jury verdicts.  Depictions of juries as overly
sympathetic to plaintiffs were commonplace.  Large
compensatory and punitive awards were mentioned with such
frequency so as to significantly exaggerate their occurrence.
Post-trial coverage, where the majority of verdicts are
reduced or never paid, was virtually non-existent.  Thus an
observer, whose only knowledge of tort litigation is gleaned
from media sources, could wrongly believe that the nation is
being besieged by runaway juries dolling out enormous
jackpot-size awards to plaintiffs regardless of the merits of a
case.

Consider the following examples showing how media
reporting can minimize the significance of an injury and the
defendant’s misconduct, making a large jury award seem
absurd:

…an observer, whose
only knowledge of
tort litigation is
gleaned from media
sources, could
wrongly believe that
the nation is being
besieged by runaway
juries dolling out
enormous jackpot-
size awards to
plaintiffs regardless
of the merits of a
case.
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JURY AWARDS STAGGERING $1 BILLION IN
DAMAGES: MILWAUKEE GO-KART MAKER
SUED IN FLORIDA CRASH THAT
CRITICALLY BURNED WOMAN

A Milwaukee county jury assessed $1 billion in punitive
damages Tuesday against the founder of Johnson’s Park
Go-Kart track, in an award that appears to have set legal
history.

"I’ve never heard of anything approaching that,” said
Howard Eisenberg, dean of the Marquette University
Law School.  “Even in cases with high punitives, they
have not been $1 billion.

“It may exist somewhere, but I’ve never heard of it.”

Previous cases involving legal disputes between large
corporations have resulted in verdicts exceeding billions,
but nothing like that figure has ever been approached in
a case based on a single personal injury, lawyers familiar
with the case said.

Circuit Judge Diane Sykes, who presided over the trial,
called the verdict “stunning, absolutely stunning.”

The lawsuit against Johnson Kart Manufacturing Inc.
and its president, Melvin C. Johnson, arose from a Go-
Kart accident in which a woman suffered burns nearly as
incomprehensible as the jury’s verdict.1

What has the reader learned from the headline and first six
paragraphs of the account?  A jury awarded an
unprecedented amount of money that “rational thinkers,”
i.e., academics, lawyers and judges, can’t understand.  Not
surprisingly, closer examination of the facts of the case,
which are buried much later in the article, makes the jury’s
verdict entirely comprehensible.

After reading six more paragraphs about the “staggering”
jury verdict — one of which mentions in passing that the
victim suffered third- and fourth-degree burns to over 93
percent of her body when the Go-Kart she was driving
tipped and burst into flames — the reader begins to
understand the basis for the award.  The plaintiff, a 32-
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year-old mother of two, was not only conscious while
trapped in the vehicle for over two minutes as gasoline
from the fuel tank burned but she also suffered unspeakable
pain and suffering until her death one year later.  After the
accident, which destroyed her fingers, toes, ears and nose,
the plaintiff underwent extensive treatment in complete
isolation from her family.  Her children were not allowed
to see her for this entire year.

As reported in the article’s 23rd paragraph, during the trial,
the jury learned that the defendants, Johnson Kart
Manufacturing Inc. and its president, Melvin C. Johnson,
had not only altered the Go-Kart’s engines, causing the gas
caps to come off the vehicles, but also that Johnson himself
knew the caps were coming off and did nothing.  If
Johnson had acted, the plaintiff’s injuries and death would
have been prevented.  After hearing the case, the court
directed a verdict for the plaintiff on liability.  The jury
assessed $20 million for the victim’s pain and suffering and
levied $1 billion in punitives for the defendants’ willful
disregard of others.  Though it was heavily reported that
the jury “awarded” the plaintiff’s estate $1 billion in
punitive damages,2  the case ultimately settled for very
minimal money because the defendant was bankrupt.3

BARTON WINS $29.6 MILLION; WAS VERDICT FAIR?
LEGAL EXPERTS CAN’T AGREE

Depending upon who’s tapped as the analyst, the jury’s
verdict of nearly $30 million in the Rachel Barton case was a
testament to the wisdom of the jury system, a horrible loss for
society, or, in a succinct summation provided by one of the
country’s leading experts on tort law, simply “crazy.”  

“I’m really quite stunned,’ said Richard Epstein, a University
of Chicago law professor and the author of a tort-law textbook
that is familiar to law students around the country.  “I thought
juries had more sense than that.”4

As in the Go-Kart case, the readers’ attentions are
immediately directed toward the size of the jury award
rather than on the defendant’s misconduct or the severity of
the plaintiff’s injuries.  It is interesting to note that the
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reporter cites Professor Epstein, who was not in the
courtroom and heard none of the evidence, twice — in the
second paragraph mentioned above and in the latter half of
the article after the reporter attempts to show this verdict as
part of a “pattern” of million-dollar jury verdicts.5   In both
instances, the jury verdict is characterized as “crazy.”6   The
emphasis on Professor Epstein’s credentials as “one of the
country’s leading experts on tort law” gives his assessment
a strong air of credibility.

The full facts that led to the verdict, to which the article
pays relatively little attention, if any, are these: the
plaintiff, an award-winning violinist, exited a train, and as
she was exiting, her violin became wedged and the train
doors closed on the violin case strap.  The plaintiff was
pinned to the doors, screaming for help, as she was dragged
366 feet. 7  The train was finally stopped due to the efforts
of a passenger, who upon hearing the woman’s cries
repeatedly pushed a signal button to get the engineer to
stop the train.8  The plaintiff’s left leg was amputated
during the accident; her right leg also suffered serious
injury.

At trial, the plaintiff argued that the conductor was
negligent in failing to check for passengers before leaving
the station, a practice followed by other railway systems
across the country.9  Evidence in the case showed that the
defendant knew of 14 previous accidents where riders were
pinned between train doors in similar circumstances but
still failed to enforce a “second-look” rule to help prevent
future such accidents.10  On the basis of these facts, the jury
returned a verdict of $29.6 million.

It is now almost two years after the decision and the
plaintiff has yet to see any of her “winnings.”  Her medical
condition is considered stable but is expected to worsen in
the immediate future.  Her case against the railroad is still
on appeal.11  Many of these facts have never been reported
by the news media.

…the readers’
attentions are
immediately directed
toward the size of
the jury award rather
than on the
defendant’s
misconduct or the
severity of the
plaintiff’s injuries.
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WHIRLPOOL ORDERED TO PAY $581 MILLION

The Whirlpool Corporation, the largest United States
appliance maker, was ordered to pay $581 million by an
Alabama jury that said three people who bought satellite
television dishes were misled over a credit agreement with the
company’s former finance unit.

The circuit court jury in Hale County, Ala., awarded $975,000
in compensatory damages and $580 million in punitive
damages on Friday.  Whirlpool said today that it would appeal
the verdicts over the claims, which total about $2,000.12

The above report was placed on the Bloomberg Wire and
reported in such publications as the New York Times.
ABC News anchor Peter Jennings described the verdict
this way:

… In other news today, another jury in Alabama has decided
on another enormous damage award –- the largest ever in
Alabama this time.  The Whirlpool Corporation was ordered to
pay more than $500 million to two customers who say they
were cheated out of $1,200.13

Based on these reports, the public might believe that a
jury awarded $581 million to two or three people to
compensate them for losing $1,200.  This seems
ridiculous.  In fact, the case concerned serious
misconduct by Whirlpool.  The jury heard evidence that
the company had dealers all over the state soliciting —
door-to-door — poor, unsophisticated and elderly
customers to purchase satellite-TV dishes for $1,100 plus
22 percent interest.  The same equipment could be bought
at an electronics store for $199, amounting to an effective
interest rate of 300 percent.  According to lawyers in the
case, one witness who was sold a satellite dish was
legally blind.  Another had less than a 5th grade
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education.  A former agent who later quit testified that
Whirlpool specifically targeted illiterate and
unsophisticated people, and that he had trained others to
lie about the terms of the financing which included a
deceptive credit card scheme.14

A juror who spoke to one of the lawyers in the case said
that the jury was “sick” at how Whirlpool treated poor,
uneducated people, misrepresenting to them from the
very start.  The juror also said the jury was “inflamed”
that there were still “thousands of people out there” who
were victims of the scheme, but that Whirlpool had not
helped those people.  They felt their verdict, even though
it might be reduced by the judge or on appeal was
important “to get their [Whirlpool’s] attention.”15  The
verdict was indeed eventually cut nearly in half – to $300
million – and the parties later settled for an undisclosed
sum.

Biased depictions of jury verdicts are not unique to the
aforementioned news reports.  Explicitly evaluative
headlines are easy to find.  For example, “Jurors’
emotions play large role in verdict,”16  “Another
Outrageous Jury Award”17  and “Damages beyond
reason”18  are representative of characterizations the
public comes across daily.  The constant stream of
headlines citing million-dollar-plus jury verdicts only
strengthens the fiction of plaintiff windfalls before
irrational juries.  “$90 Million Awarded in Car Rollover
Case,”19 “Fen-Phen Suit Nets Pair $29.1 Million Jury
Award,”20  “Ravenwood patient awarded $55 million,”21

“Jury Hands Car-Crash Victims A Record $5B,”22 “Jury
Awards Two Brothers $105 Million”23 are merely a few
examples.

Even those who read beyond the headlines are not
guaranteed an accurate account of jury behavior.  Very
often newspapers and magazines make blanket
statements about juries – that they are “known to be
sympathetic to plaintiffs over defendants in high-stakes
civil cases,”24 “have awarded punitive damages to
plaintiffs over and above the compensation for their
alleged losses”25 and “tend to empathize with plaintiffs.”26

The constant stream
of headlines citing
million-dollar-plus
jury verdicts only
strengthens the
fiction of plaintiff
windfalls before
irrational juries.
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The most prevalent media distortion, however, is that juror
sympathy has transformed courtrooms into casinos, where
the odds are good that any plaintiff with a half-baked claim
will hit the jackpot.27  One of the most glaring examples is
an article posted on the ABC News website.  At the top of
the piece, “A Look at Big Jury Verdicts; Winning Big,”
one immediately sees a graphic of a king similar to that
found on ordinary playing cards.28  The king, clearly meant
to represent injured plaintiffs, has one arm in a sling and
the other holding up a fistful of dollars. The plaintiff-as-
“one-armed-bandit” analogy is further emphasized by the
king’s encasement in a slot machine, where the reader is
invited to try his hand at a game of “jackpot justice.”  One
click on the machine’s arm leads to a graphic of 10 playing
cards, with the ace being the top jury award of 1998.
Clicking on an individual card reveals the amount of the
verdict, along with a cartoon-like picture and a brief
description of the facts of the case.  Clicking on each
caption on the front of the slot machine — “The Price of
Damages,” “Hit’em Where It Hurts,” “A Step Too Far” and
“Half the Battle” — leads to four more kings pictured
within the article, adding to the idea that all juries play
games with other people’s money.

C.  STUDIES FIND SIMILAR PATTERNS OF
UNBALANCED COVERAGE

Recent studies confirm our hypothesis regarding selective
media coverage of jury verdicts.  For example, researchers
Daniel Bailis and Rob MacCoun found that coverage of
tort issues in five national magazines from 1980 to 1990
exaggerated the size of jury awards and the frequency of
jury trials.29  As part of their study, the researchers
compared jury award amounts reported in Time, Newsweek,
Fortune, Forbes and Business Week with six empirical
studies — two published in 1987, one in 1989, another in
1993 and two in 1995 — that contained data from federal
and state courts around the country.  Bailis and MacCoun
found that the median jury award discussed in the
magazine articles was $1,750,000, whereas the median jury
award in the six empirical studies collectively ranged from
a low of $51,000 to a high of $318,000.30  Bailis and
MacCoun also noted that, compared with a Bureau of
Justice Statistics study of 75 state trial courts in 1992,

The most prevalent
media distortion …
is that juror
sympathy has
transformed
courtrooms into
casinos, where the
odds are good that
any plaintiff with a
half-baked claim will
hit the jackpot.
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showing that only 2.3 percent of tort suits in state courts
were disposed of by jury trial, 37.7 percent of the specific
resolved lawsuits mentioned in the magazine sample
were disposed of by juries.31   Such gross distortions about
the size of jury awards, coupled with misleading rates of
jury-resolved litigation, give a false impression of the
civil justice system.  More specifically, each
mischaracterization — namely that juries always award
big judgments and that a large percentage of tort disputes
are resolved by juries — builds upon the other, painting a
grossly erroneous picture of a jury system spiraling out of
control.

Studies of newspaper coverage also show skewed
reporting of jury verdicts.  In one study, researchers
discovered that the mean personal injury verdict reported
in the New York Times over a six-year period was almost
16.5 times larger than the mean award recorded in the
New York Jury Reports for New York State and 15.4
times larger than the awards recorded in the metro New
York area.32   In addition, median awards were reported at
amounts 17.2 and 15.7 times higher than the actual
amounts recorded throughout New York State and metro
New York, respectively.33   Similarly, New York Newsday
reported an average jury award almost 6 times higher
than those documented throughout New York State and a
median jury award almost 9 times higher than the median
award recorded in the state.34

Another review of newspaper reporting concludes that
print media selectively emphasize big-dollar jury
verdicts.  Data collected from the New York Times, Wall
Street Journal, Washington Post, Los Angeles Times and
Christian Science Monitor from 1980 to 1999 indicate
that newspapers often prefer drama to accuracy.35

According to the study, 80 percent of reported compen-
satory jury awards exceeded objective median statistics;
88 percent of reported punitive jury awards surpassed the
real-world median; and 85 percent of reported non-
specified jury awards overshot the true median.36  Such
newspaper-endorsed exaggerations of jury awards,
together with over-coverage of plaintiff verdicts vis-à-vis
the actual rate of defendant victories, subject the public to
an unbalanced view of jury behavior.

In one study,
researchers
discovered that the
mean personal injury
verdict reported in
the New York Times
over a six-year
period was almost
16.5 times larger
than the mean award
recorded in the New
York Jury Reports for
New York State and
15.4 times larger
than the awards
recorded in the
metro New York
area.
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D.  OTHER JURY AWARD DATA

Real-world data, as opposed to media reportage, about
jury verdicts also demonstrate the extent to which news
coverage exaggerates information regarding the size and
frequency of awards.  According to the most current data
available from the National Center for State Courts,
which tracks state court statistics nationally, the overall
median jury award for all tort cases in 1996 totaled
$30,000,37 an amount far below the numbers mentioned in
magazine and newspaper articles.38  Median jury awards
in non-asbestos product liability, medical malpractice and
asbestos cases were $379,000, $254,000 and $227,000,
respectively.39  Differences between judge and jury
awards in tort cases were virtually non-existent:
victorious plaintiffs recovered over $250,000 in 17
percent of jury-decided cases and in 14 percent of judge-
decided cases.40

It is also getting increasingly difficult for plaintiffs to win
tort cases before juries: statistics released in August 2000
show that only 47.5 percent of plaintiffs in tort cases won
their jury trials in state courts in 1996,41 compared to 50.3
percent in 1992 (in 1996 dollars).42  In contrast, plaintiffs
won 56.9 percent of the time in state tort bench trials in
1996.43  In products liability (non-asbestos) and medical
malpractice cases, plaintiffs won before judges 70.3 and
38.2 percent of the time respectively in 1996, while only
winning 31 percent and 23 percent in these cases,
respectively, before juries.44  In 1992, the rate of medical
malpractice plaintiff victories in front of juries was 7.5
percent higher at 30.5 percent.45  Median state tort trial
jury verdicts are dropping as well: the median jury award
in 1996 was $30,000.46  In 1992, it was 90 percent higher,
at $57,000 (in 1996 dollars).47

Data from Jury Verdict Research, a jury verdict
publishing firm, show that the percentage of cases where
tort plaintiffs recover anything has undergone a
substantial decline within the last ten years studied,
decreasing from 63 percent of cases in 1988 to only 53
percent in 1998.48  These are cases that have gone to trial,
i.e., where a plaintiff has already prevailed before a judge

It is … getting
increasingly difficult
for plaintiffs to win
tort cases before
juries: statistics
released in August
2000 show that only
47.5 percent of
plaintiffs in tort
cases won their jury
trials in state courts
in 1996, compared
to 50.3 percent in
1992 (in 1996
dollars).
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on all of the defendant’s preliminary motions to dismiss
the case.  Moreover, JVR samples are already skewed
towards high-end verdicts because their data collection
methods rely on verdicts that are self-reported,
highlighted in the media or spread through word of
mouth.

JVR data also show that million-dollar jury awards only
occur in cases involving the most severe personal
injuries.49  Of the cases reported between 1997 and
1998, million-dollar awards were received by 94
percent of those who suffered paraplegia or
quadriplegia, 71 percent of cases where a leg or arm
was amputated, 42 percent of cases involving death and
24 percent of burn victims.50  In medical malpractice
cases, only in lawsuits that involved brain injuries or
paralysis were median verdicts or settlements $1
million or more.51

The Bureau of Justice Statistics of the U.S. Justice
Department recently reported that in 1996, civil juries
awarded punitive damages in only 2.5 percent of tort
trials, while judges awarded punitives in 7.9 percent of
tort cases.52  Furthermore, the median tort punitive
damage award made by a judge equaled $75,000,
$48,000 higher than the median punitive jury award of
$27,000.53  Juries are also awarding smaller punitive
damages amounts to winning tort plaintiffs: between
1992 and 1996, the median jury award declined by 25
percent, from $36,000 in 199254 to $27,000 in 1996.55

Despite extensive media coverage of large jury
verdicts, extremely large awards are rarely upheld by
the trial judge or on appeal.  According to a recent
study of 100 jury verdicts of $1 million or more
decided in 1994, 32 verdicts were set aside or reversed
and 33 were reduced.56   There was also a distinct
correlation between the size of the verdict and the
likelihood of reduction on appeal.  Of the 50 cases
where damages totaled $20 million or more, 22 were
reversed.57  Twelve of the product liability, wrongful
death, medical malpractice, asbestos and general
personal injury verdicts were reduced; 10 of the
aforementioned types of cases were reversed.58

Despite extensive
media coverage of
large jury verdicts,
extremely large
awards are rarely
upheld by the trial
judge or on appeal.
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Contrary to popular belief, the data also found that
plaintiffs often see little if any portion of an award.  In at
least 10 of the 100 cases studied, the defendant’s assets or
insurance coverage was insufficient relative to the
amount of money owed; in 6 cases, defendants ultimately
paid nothing.59

E.  CREDIBLE AND OBJECTIVE JURY STUDIES
FIND THAT JURY VERDICTS ARE EXTREMELY
RATIONAL AND GENERALLY CONSERVATIVE

Stephen Daniels and Joanne Martin, authors of an
exhaustive analysis of juries, found there to be “little or
no empirical information available regarding many of the
claims made by the reformers about juries and the civil
justice system.”60  Similarly, in studying data from
hundreds of jury trials and jury simulations, Professors
Valerie Hans and Neil Vidmar found that juror
incompetence is a rare phenomenon.  This is because the
deliberative process allows jurors to pool their collective
memories, giving them the opportunity to recall and
analyze the evidence and the law.  One study examining
jurors’ memories for facts and law found that a jury’s
collective memory was large, recalling 90 percent of the
evidence and 80 percent of the instructions.  Difficulties
in understanding the judge’s instructions were often
cleared up during deliberation.  Hans and Vidmar also
found “much evidence that most people, once actually
serving in a trial, become highly serious and responsible
toward their task and toward the joint effort to deliberate
through to a verdict.”61

Professor Hans’ recent book, Business on Trial: The Civil
Jury & Corporate Responsibility, presents decade-long
research on jury verdicts and finds that “jurors often
show doubts about, and sometimes even hostility toward,
injured plaintiffs.” 62  “This is not to say that jurors are
never sympathetic,” she explains, “Rather, they have a
highly differentiated reaction to the civil plaintiff that
flies in the face of the conventional wisdom that jurors
are nothing more than bleeding hearts.”63  In countering
the popular perception that civil jurors are necessarily
pro-plaintiff, Hans maintains that judge and jury verdicts

…jurors often show
doubts about, and
sometimes even
hostility toward,
injured plaintiffs.
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are remarkably similar, and “when their decisions
diverge, juries are no more likely to favor the plaintiff in
civil litigation, including litigation with business
defendants,” with jurors “often suspicious and ambivalent
toward people who bring lawsuits against business
corporations.”64  According to Hans,

…[m]ost business litigants in the cases that were part of
this study were described in a neutral or positive light.  In
a minority of cases, jurors levied some harsh comments
against particular business defendants, but to the extent
that I could determine through interviews, their criticism
seemed to be linked largely to trial evidence of business
wrongdoing rather than to jurors’ preexisting anti-
business hostility.  In fact, general attitudes toward
business were only modestly related, at best, to
judgments of business wrongdoing.65

PART II:  THE DANGERS OF INACCURATE
REPORTING

The media and their advertisers are constantly competing
for the public’s attention.  Most newspapers and
magazines resort to bold headlines and sensationalistic
coverage, hoping to grab the reader’s eye if only for a
brief moment.  As the media watch group FAIR (Fairness
and Accuracy in Reporting) put it,

Profit-driven news organizations are under great pressure
to boost ratings by sensationalizing the news: focusing
attention on lurid, highly emotional stories, often
featuring a bizarre cast of characters and a gripping plot
but devoid of significance to most people’s lives.66

Coverage of jury verdicts fits the pattern.  Since most
information about tort litigation comes from print and
electronic media, rather than personal experience, this
coverage plays a significant role in molding the opinions
of both the public at large and its lawmakers about the
civil jury.  Since the mid-1980s, when the corporate-
backed “tort reform” movement largely originated, most
state legislatures have enacted some restrictions on the
power and authority of civil juries, restricting the rights

Since most
information about
tort litigation comes
from print and
electronic media,
rather than personal
experience, [media]
coverage plays a
significant role in
molding the
opinions of both the
public at large and
its lawmakers about
the civil jury.
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of injured consumers to sue and be fully compensated for
their injuries and weakening the civil justice system’s
ability to hold corporate wrongdoers accountable.

In 1994, “tort reform” exploded on the federal scene with
the Republican takeover of Congress and its inclusion in
Newt Gingrich’s Contract with America.  The
unprecedented enactment of federal “tort reform” since
then, preempting states’ ability to protect their own
consumers in the areas of aviation, securities, non-profit
volunteers and medical devices, has shifted the “tort
reform” movement to an even larger scale.  The Bush
administration is expected to continue this push at the
federal level.

The impact on lawmakers of news coverage about jury
verdicts can be immediate.  For example, within days of the
Alabama Whirlpool verdict described above, the Alabama
legislature passed a law to limit punitive damage awards.
It was widely reported that the Whirlpool verdict prompted
the legislature to act.67

Further, by the time members of the public step into the
jury box, many already carry negative attitudes about
verdicts and compensation for the injured.  Most lawyers
say that juror attitudes have undergone a dramatic change
over the last decade, with increasing antagonism toward
injury victims.  Statistics cited above in Part D bear this
out.  In one notable case last year, an Illinois appellate
court ruled that a juror who, during voir dire, expressed
clear support for “tort reform” and bias against personal
injury plaintiffs could not be excluded for cause.  The juror
ultimately served on the case, which involved a fatal auto
accident.  The case ended in a defense verdict.68

The American Bar Foundation’s Stephen Daniels,
commenting on juror trends in Texas, saw a chasm between
the rhetoric of “tort reform” (crooked parasites cashing in
on profligate juries) and reality (juries are actually quite
stingy).  “‘Even if a lot of tort reform on its face does not
appear to close courthouse doors, in practice it may,’ said
Daniels.  ‘Plaintiffs lawyers will look long and hard and
ask: ‘Can I afford to bring these cases?  They’re harder to
win, and it’s a longer road to payoff.’  It will close the
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courthouse doors even though the law literally does not.’”69

PART III:  SUGGESTED COUNTERMEASURES

Some members of the media have been particularly
responsible in their coverage of jury verdicts and other
rhetoric espoused by those advocating tort restrictions.70   
But these reports have been the rare exception.  Given the
pervasiveness of biased reporting and the lack of public
understanding, concerted action can and should be taken to
combat inaccuracies regarding jury behavior.  The
suggestions below are by no means exhaustive — they are
merely suggestions that may help initiate a gradual change
in public perceptions about the true nature of civil jury
behavior.

A.  MEDIA-SPONSORED ACTION

Media-sponsored surveys of neutral players in the civil
justice system can be enormously informative and useful in
helping to redefine the debate over juries and jury verdicts.
Ascertaining the views of judges, for example, who have
more intimate knowledge of how juries operate than
anyone, can be enormously instructive.

In 2000, the Dallas Morning News did just that.  Joined by
Southern Methodist University, the paper surveyed every
federal judge in the country, as well as Texas state judges.
Of the judges who responded, 76.9 percent think that, in
general, juries do very well in actually reaching a just and
fair verdict; 59.3 percent said that if they were personally a
litigant in a civil case, they would prefer the dispute be
decided by a jury; 76.4 percent have not had what they
consider a runaway jury; 67.8 percent believe that, in light
of the continuing debate over tort reform and alternative
dispute resolution, the jury system is fine; 92.1 percent
agree with jury verdicts in their cases most of the time; and
66.5 percent feel that the right of individuals to have their
civil disputes decided by a jury needs to be left alone.71  In
other words, state and federal judges have overwhelming
confidence in juries.
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These kinds of surveys are critically important to
accurately frame the debate around the wisdom of
restricting the power and authority of civil juries.

B.  PUBLIC EDUCATION EFFORTS

The civil jury system is fundamental to the protection of
individual rights, public health and safety, and restraining
abuses of power.  Yet most Americans know little about
our judicial system, and the civil jury is one of its least-
understood features.  Very little is currently being done to
educate the public and to assist journalists in
understanding the history and importance of the civil
jury.  Even groups involved with law-related education
focus little attention, if any, on civil juries.  This is
exacerbated by the fact that with some rare exceptions,
few reporters currently cover the civil justice system with
any regularity.  There is a need for regional media
institutes to teach journalists about tort issues, including
conferences specifically tailored to educate members of
the media on all aspects of the civil justice system.

Consumer and victims’ groups working to preserve the
civil justice system have produced educational and
organizing material to counter information generated by
those pushing to weaken the civil justice system.  But the
civil jury system also needs a more focused advocate.  No
group would be better equipped for this undertaking than
one composed of those who have actually served on civil
juries.  Study after study shows that immediately after a
trial, jurors have very strong impressions about their
experiences.  Almost all will say the experience was
positive and that the system worked well.  Mistakes, they
believe, are due to the ineptitude of the judge or the
attorneys.  Former civil jurors who are convinced of the
system’s fundamental, justice-dispensing value could
become very effective advocates and defenders of the
civil jury system.

CONCLUSION

The mass media perpetuate three distinct yet interrelated
myths about juries: they decide cases based on emotion,
they are pro-plaintiff and they are creators of an arbitrary
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or random “tort lottery.”  While some articles tend to emphasize one myth over the
others, repetition of these fictions, together with a selective group of non-repre-sentative
cases, engenders widespread disrespect for and misperceptions about the effectiveness
and importance of the civil jury.  As objective data show, coverage by most media outlets
tend to misrepresent the frequency and size of jury awards.  Unless the legal and media
industries work to present accurate reflections of tort litigation, the public will continue to
subscribe to the “crisis folklore” which jeopardizes the foundations of our democracy.
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